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AKTYAJIM3ALIMA IPOBJEM IIPABOBOM I'EPAJIbAUKH

Annomayusn

AKIIEHTUPOBAaHO BHHMaHHME Ha TmpoliemMax MpaBOBOM repaibAUKu:
HEOOXOJUMOCTh TEOPETUYECKOTO OOOCHOBAHHMS KOHIENTOB JIETAIbHOCTH U
JETUTUMHOCTA Tepba Kak OQUIMAIbHOTO CHMBOJIA M YCOBEPUICHCTBOBAHUS
3aKOHOJATEIbCTBA MO PEryJUMPOBAHUIO Iepalibaudeckoro npouecca. IIposenen
aHallM3 HAYyYHBIX MCCIEA0BAaHUHN MO MpoOIeMe JIETUTUMHOCTH MyOIMYHOM BIacTU
Y TTOJIUTUYECKOW CUMBOJIMKH.

KuaroueBble cioBa: mpoOiaembl MPaBOBOW I'epaibAMKH, MPABOBOM CTaTyc
rep0a, KOHIIETTHI JIETAIbBHOCTA U JISTUTUMHOCTH, JIETAIM3AUU U JIESTUTUMALIUU
rep0a Kak o(puIIMaIbHOTO CUMBOJIA.
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AKTyalnbHOCTh  MCCIENOBAaHUS  KOHIIENTOB  JIETAIIBHOCTH U
JETMTUMHOCTA Tepba Kak OQUIMAIBLHOTO CHMBOJIA ITyOJUYHO-TIPABOBBIX
oOpa3oBaHuil 000CHOBaHA PSAAOM MPHUUUH!

-yBeIMYeHUEM pa3paboToK ouUMaIbHON aTpuOyTHKH B MpoIlecce
(GbopMHUPOBAHUS TEPPUTOPUAIBHON TePaATBIANKHY,

-pacIIMpeHreM TpaHUl] TepOOTBOpUECTBA B CBSI3U C OOpETEHUEM
MYHHUIIMNIATBHBIX 00pa30BaHMii paBa Ha OPUIIUATEHYIO CUMBOJIMKY;

-HE0OXOIMMOCThIO  YTOYHEHHS TPABOBOr0 cTaTyca repba myOnuyHO-

PaBOBBIX 00pa30BaHU;



-pOCTOM  THOCEOJIOTMYECKOI0 HHTEpeca K OQUIUAIBbHON CUMBOJIUKE B
COBPEMEHHBIN NEPUOL;

-HEOOXO/IMMOCTBI0 ~ TEOPETUYECKOTO  OOOCHOBAHMUS  KaTeropuaibHOIO
anmapara, CBS3aHHOIO C  IIPOLIECCOM  IOPHUJIMYECKOM  MHCTUTyAJIN3aluu
opuIMaILHON CHUMBOJIVKH,

~-HECOBEPILIEHCTBOM 3aKOHO/JIaTEIIbCTBA o peryJaupoBaHHIO
repanbAu4ecKoro npouecca.

JIJ1s1 COBPEMEHHOI0 IIEPUOJIa XapaKTEPHO BO3PACTaHUE KOJINYECTBA
VICCIIEIOBAHUM pa3HBIX CTOPOH repanbpauku. TyHuk I.A. moadepkuBacT, 4ToO B
U3YYEHUU COBPEMEHHOM POCCHUHCKOHN TepanbIuKu MpeoOiafaoT HCCIeIOBaHUS
OOLIEro TEOPETUKO-METOI0JIOTMUECKOT0 XapaKTepa, UCTOYHUKOBEIUECKON 0as3bl,
rOCyJJapCTBEHHOM, BEJOMCTBEHHOM, POAOBOM, TEPPUTOPHUAIBHOM TIEpajbIuKH,
HarpagHou CHCTEMBI, MOJUTUYECKOW CHMBOJIMKH, T€PAIBINYECKOTO XYI0XKECTBA,
IpEeBAIMPOBAHNE TPYIOB HCTOPUKOB 4YeM  mpaBoBemueckux [4, 7]. OmHako
peanpHas IEUCTBUTEIBHOCTD IMOKA3bIBAET, YTO TEOPETHUUECKUE MCCIEAOBAHUS IO
IPAaBOBOM TIepalbJMKE M HOPMATUBHO-NPABOBbIE AaKThl 10 O(QULIKAIBHON
CUMBOJIMKE HE CTajJM NPEIMETOM BCECTOPOHHETO HAay4yHOro aHanusa. IIpaBoBas
repajbauka Kak (yHIAMEHTAJIbHBI KOMIIOHEHT HAyKd  €IIe He 3aHsIa
110/100a0IEro MECTa B OTEUECTBEHHOM IrepOOBECHHUH.

Manbues U.B. obpamiaer BHuMaHue, yTo ouLiMaIbHasi CUMBOJIMKA
B HACTOsSIILIEE BpeMsl NEPEKUBAET NOIBEM, BBI3BAHHBIM JKEIAHUEM CYOBEKTOB
Poccuiickoii ®enepaniuv, MyHUIIMIAIBLHBIX OOpa3oBaHUN dYepe3 IMOJTUTHYECKUE
CUMBOJIBI O(OPMHUTH CBOM WPABOBOM CTAaTyC, KOTOPBIA TpeOYyIOT TOJKHOU
npaBoBoii perniamenTtanuu [3, 54]. OcOOEHHOCTBIO IOPUIANYCCKON MPUPOABI repoda
KaKk O(UIMAIbHOTO CHMBOJA  SBIAETCA COYETAaHHE JBYX €ro CTOpOH: repd
OJIHOBPEMEHHO  SIBIISIETCS OTJIMYUTEIBHBIM  (PENPE3CHTATHBHBIM) 3HAKOM,
YKa3bIBAIOLIUM Ha O(ULIMaIbHBIN CTATYC CyOBEKTa IPAaBOTBOPUYECTBA, U IPABOBBIM
3HAKOM, MapKUPYIOIIUM JEATENbHOCTh MyOJIMYHO-MPaBOBOro oOpazoBaHus. U3

HBOﬁCTBCHHOﬁ IMpUPOAbI anI/I6YTa HUCXOOAT JBa €0 3HAYMMBIX B IOPHANYCCKOM



OTHOIIICHHUH MPH3HAKA — «IEralbHOCTh TepOa» U «IETUTUMHOCTH repba». JlaHHbIe
Ne(UHAIIMK B JOCTAaTOYHOHW MeEpe HE M3Y4YCHBl HHU TepalbIUCTaMH, HH
OpaBOBEIaMH, 4YTO OTPaKaeTCs B MAaJOYHCICHHOCTH CIIEUATBHBIX
MOHOTPa(pHUECKUX UCCIEAOBAHHUM 0 MMPOOIEME FOPUAMYCCKON HHCTUTYAaTH3AIMH
o(HIIHATBHON CHMBOIUKNA MYHHUITMITAILHBIX 00pa30BaHUi HA COBPEMEHHOM 3Tarle.

[IpakTryecKast peajbHOCTh OTPAKAET HECOBEPIIEHCTBO IPOLEIYPHI
IOPUINYECKOMN JISTUTUMAIIMK TEPPUTOPHATIBHBIX W MYHHUIUITAIBHBIX CHMBOJIOB B
COBPEMEHHOM repabIuueCKOM IIPOCTPAHCTBE. HeobxoaumMocTh
YCOBEPIICHCTBOBAHKUS IPABOBOTO PEryJIMPOBAHMS MHCTUTYTa O(HIMAIBHOM
CUMBOJIMKH TpeOyeT H3ydeHHS M  PEIICHHS IIEJIOr0 psiia  TEOPETHUYECKUX
BOIIPOCOB:

-onpeaencHue AeGUHUINI JIETaTbHOCTH U JIETUTUMHOCTH O(QHIIMAIBHOTO
cumBoiia (repba);

~COOTHOIIEHHS KOHIIEITTOB JIETaIbHOCTH U JIESTUHTUMHOCTH repoa;

-pa3IMyYeHHEe PABOMEPHOCTH M TPABOMOYHOCTH O(DHUIMATLHOIO aTpHOyTa;

-HEe0OXOAMMOCTh YETKON PerlaMEeHTallni B 3aKOHOJATEIbCTBE IPOIEAYPHI
Jeraln3ani ¥ JETUTUMAIIU repba myOaIndHO-IIPaBOBOTO 00pa30BaHMS;

-HEOOXOAMMOCTh YETKOr0 O0003HAYEHHUS] TIepalbIUYeCKOr0 U IMPaBOBOIO
XapakTepa IpeaBapUTeIbHON YKCIEPTU3HI;

-[IPAaBOBOC PETYJIHUPOBAHHE TMPOILEAYPHl HMCIIOJb30BAHUS O(PHIIMATIHHOIO
CHMBOJIA;

-pa3paboTKa  IOPHIMYECKOI0  MEXaHM3Ma  3allMThl  O(HIMAIBHOM
CHUMBOJIMKH U Jp. IlepeurcieHHbIi Kpyr mpobieM yOeaUTeIbHO CBUAECTEIbCTBYET
00 aKTyaJbHOCTH H3yYEHHUS IPaBOBOIO AaCIEKTa repajbIdKd Ha COBPEMEHHOM
srame. [ToBbIlIeHHe PO HOPMATHBHO-TIPABOBOTO PETYIUPOBaHMS O(UIIHATEHON
repajbIuKd CTaBUT TepeA NPEJACTaBUTCIIIMU TIepajibIndeCcKOd, IOPHINIECKOM
HayK MpoOJIEMy OCMBICIAEHHS ITOJUTHKO-IIPABOBOM MPHPOILI repba B CTaTyce
o(pHIIMATBHOTO CHUMBOJIA, MPOPAOOTKH YETKOIO MEXaHHM3Ma HHCTUTYIIMOHAIBHO-

MPaBOBOM JIESTUTUMAIIMU aTpUOyTa B COBPEMEHHBIX YCIOBUSIX.



['ocyiapCTBEHHYIO U TEPPUTOPHAIBHYIO T'€paJIbIUKYy HEOOXOAMMO
OTHECTH K cdepe TOCyAapCTBEHHOTO pPETyJIUPOBaHMS, TAC BaKHEHUIIEH
XapaKkTepUCTUKOW repba Kak  OQUIMAIBHOTO CHMBOJA  SIBISIETCS €0
«JIETaJbHOCTE» U CICTUTUMHOCTB.

3aKOHHOCTH repba Kak O(PUIIMATFHOTO CUMBOJIA OMPEICNSIETCS TEPMUHOM
«JieraJibHOCTh». JleranbHbli Tep0 UACHTUPUUUPYET OQPUIMATBHBIM CTaTyC
nyOan4HOTO 00pa3oBaHUs, €ro aJAMHHHUCTPATUBHO-TEPPUTOPHAIbHYIO (GOpMy U
3aKpEIUIETCS. B HOPMAaTHUBHO-IIPABOBOM AaKTE COOTBETCTBYIOIIEro ypoBHsA. Ha
coBpeMeHHOM »9tane B Poccuiickoii ®denepanuu GopMUpyeTCss  HOPMATHUBHO-
npaBoBasi 6a3a rocy1apCTBEHHOTO PETyIUPOBAHUS TepaIbAUNIECKOro MPOCTPAHCTBA
Ha YPOBHE HOPMATUBHBIX IIPABOBBIX AKTOB BBICIIEH KOMIIETEHIIMM, Ha YpOBHE
cyobekToB Poccuiickoii @enepanivu 1 Ha ypOBHE MyHHUIIUIIATIBHBIX 00pa30BaHUM.

[Ipoueccel oOecnedeHuss — JETaJbHOCTH M JIETUTUMHOCTH repba Kak
O(QUIMATBHOTO CUMBOJIa ITyOJMYHO-IIPABOBBIX  OOpa3oBaHUM Pa3INYHBI.
[Ipunanue repOy JErMTUMHOCTH HAa3bIBACTCA JIETUTUMALME W TPHUBOIUT K
IPU3HAHHUIO O(UIIMATBHOIO CUMBOJIA HE TOJIBKO B I'epabJINYeCKOM IIPOCTPAHCTBE
JAHHOTO TOCYJIapCTBa, HO M Ha MEKAYHAPOAHOM ypoBHE. OIHAKO JETMTUMHOCTb
repba HeBO3MOXKHa ©0e3  neraJpHOCTH cuMBoia. JleranpbHOCTh  Tepbda
oOecrieunBaeTcsl MPOLEAYPON €ro  JIErajJu3allud — IPOLECCOM YTBEPKACHUS
O(UIMATEHOTO CHMBOJA B COOTBETCTBUU C YCTAHOBJICHHBIM 3aKOHOM MOPSIKE.
TaxuMm 00pa3oM, IOPUANYECKUM BBIPAKEHUEM KaTErOpUH «IErajJbHOCTh Tepda» u
«JIETUTUMHOCTh repba» Kak O(QUUIHUATBLHOTO CHUMBOJA MYOJIMYHO-TIPABOBOTO
o0pa3oBaHMsl  BBICTYNaeT HOPMATUBHOCTh, CIOCOOHOCTH BOIUIOUIATHCS 4Yepes
HOpMBI ITpaBa U (PyHKLIMOHUPOBATh B paMKaX 3aKOHHOCTH.

KoHuenT «ieruTUMHOCTH» BIEpPBbIE BO3HUK JUIi OOOCHOBaHUS
NOJINTUYECKON BJIACTH, MO3KE PACIPOCTPAHUIICA HA XapPAKTEPUCTUKY MHCTUTYTOB
BJIACTH U HMX METOJOB JeATeNbHOCTH. IOpuanueckas jerutumanus onupaercs Ha
npU3HaHHE KaKoro-1ubo opraHa, opraHu3aluu, Tpoueaypsl, PyHKINNA, HHCTUTYTA

Ha YCTaHOBJICHHE WM IIPU3HAHUE UX mpaBoM [5, 238].
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BonpmMHCTBO MyONMKaUuMii B MeYaTd IepaibIuKO-IIPaBOBOTO
HAIpPaBIICHUSI OTPaXKalOT MPOOJIEMbI, BO3HUKAIOIIME B MPOIECCE HOPUIUUECKON
MHCTUTYaIU3alNN o(unmanbHOM CHUMBOJIMKH TEPPUTOPUATHHOM u
MYHUIIUIAIBHON TepaibIuKU: MPOBEJCHHE KOHKYypca Ha pa3pabOTKy IPOEKTOB
opuIManbHON aTpUOYTHUKH; KPUTHKAa HECOBEPILIEHCTBA HOPMATHUBHO-TPABOBBIX
aKTOB IO YTBEPXICHUIO CHUMBOJIHMKH, MpoOJieMa TepalbAHYecCKOW perucTparuu
paHee TMPHUHATHIX TepOOB, HECOOMIOJEHUE TrepalbIUUYeCKUX NpaBWJI MpU
COCTaBJICHUU  HOBBIX; OTCYTCTBHE YETKOTO MEXaHHU3M  JIETUTUMHOTO
UCTOJIb30BaHUSl O(QUIMAIBHBIX CHUMBOJIOB; 0000IIEHHE OMNBITa  HOPMATHBHO-
IIPABOBOT'0 PETYIUPOBAHUS B Mpoliecce repOoTBOpUECTRA.

[Ipobnema JNErUTUMHOCTH OQHUIMAIBHOIO CHMBOJA - 3TO B
3HAYUTENbHON Mepe mpobiieMa NpHU3HAHHUS MPABOMOYHOCTU Tepba MyOnuyHO-
IIPABOBOTrO 00pa30BaHUs U BO3MOXKHOCTH peaTHM3allMi €ro MpaBOBBIX (QYHKIUN B
NesITEeIbHOCTH CyObeKTa ImpaBoTBOpuecTBa. HecrocoOHOCTh OCO3HAHUS JaHHOTO
¢dakTa TPUBOOUT K UCHOIB30BAHUIO OQUIMAIBHOTO Tepbda  TONBKO Kak
OTJIMYUTENFHOTO 3HaKa U CYBEHUPHOTO MPOJIYKTa, HUBEJIUPYS €r0 3HAUMMOCTh KaK
paBOBOTO cMMBOJIA. JlaHHAs TeHAEHIUS CPOPMHUPOBATIACH B COBETCKHI MEPHOA U
CIy’)KHT Ha COBPEMEHHOM JTalle€ HEMpeOoJOJUMBIM MPENSTCTBUEM  IJIs
OKOHYATEeJIbHON JIETUTUMAIMN O(UIMATBHOTO aTpudyTa M NPUMEHEHHS €ero
IPABOBBIX (PYHKIIMA.

B xoze ananusa neruTUMHOCTH repba Kak o(pUIIMaIbHOTO CUMBOJIA
HEOOXOIMMO BBIACIUTh W MEXAaHW3M OOpeTEeHHs] JIETUTUMHOCTH, KOTOpas
o0o3HaYaeTcs IOPUINYCCKOW KaTeropued «ISTUTHMAIHA (WJIH) JETHTUMHU3AIAN
repb6a». B Hactosmiee BpeMss B Poccum BOCCTaHOBJIEHA NMpPAKTHKA PETUCTPAIUU
TEPPUTOPHATBHBIX TepOOB B COOTBETCTBUU ¢ pacropspkeHuem [Ipesunenra PO ot
13.10.2003 r. Ned71pn «llopsmok BbIIaYM CBUAETEILCTB O PErHCTpAIUU
oUIMANbHBIX CHUMBOJIOB M OTIMYUTENBHBIX 3HAKOB B [ocynapcTBeHHOM
repajgbandeckoM peructpe Poccmiickorr ®@eneparuu» [1, 45]. Takum obpasom,

JETUTUMAIIS TepOa — 3TO Npoleaypa peaiu3auy TPaBOMOYHOCTH O(PUIIMATBHOTO



CUMBOJIa B XOJ€ ero peructpanuu. [IpakThka mMOKa3bIBaeT, 4TO TNPU3HAHHE
repajbAUYecKoro arpulyTra MyOIMYHO-IPAaBOBOTO OOpa30BaHMs  BIACTHIO HA
dbenepaasbHOM YpOBHE SBISETCS BaXXHbIM (pakTopom ero s¢gdextuBHocTH. Ha
COBPEMEHHOM 3Talle POCCHUICKON TOCYIapCTBEHHOCTH JIETMTUMAIIMU Tepda Kak
OoQUIMATFHOTO CHUMBOJIA TpUIAETCsl OombIIoe 3HaueHue. /[[is MOIHOIEHHOTO
(GYHKIIMOHUPOBaHHUS O(UIIMATBFHOW CHMBOJHMKH TPeOyeTcss COBEPIICHCTBOBAaHWE
KaK TEOPETHYECKHX OCHOB IepOOBENEeHHUs MO HA3PEBIIMM MpolIeMaM MPaBOBOTrO
PETYIMPOBAHUS TepaIbAMUECKOTO MPOIlecca, TaK U CaMO 3aKOHOJATEIIbHON Oa3bl

B c(pepe repanbaIuKu.
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